tent regulation of the electronic media. There are two chief manifestations of this pressure. The Report of the Attorney General's Commission on Pornography ("Meese Commission")' chronicles an agenda for controlling the availability of sexually explicit material. Concurrently, radical feminist theory provides a new justification for such control. Because pornography constitutes an assault on women's rights, the theory holds, its restriction amounts to a form of self defense. Consequently, sexually oriented videos 5 have become the focus of a new generation of censors. The video cassette's evolution as the medium of choice for nonstill sexual material prompts the demands for scrutiny that usually accompany new entertainment technology. 6 The VCR is part of a second development, the technological change undermining traditional justifications for content regulation of the electronic media. Much of this regulation is rationalized on the premise that broadcasters occupy part of a limited spectrum and easily can become a pervasive intrusion into the home. Cable television renders these concerns moot. Its unlimited spectrum eliminates the scarcity rationale behind the fairness doctrine; consumer control over the medium makes inapplicable the reasoning that justified a stricter standard of review for nonobscene "indecent" broadcasts. The VCR takes the change one step further. The recorder creates an autonomous television unit without the use of publicly franchised lines or the airwaves. There is no government or corporate gatekeeper; the new technology already features ideas and events that "could not previously penetrate through the wall of existing intermediaries between creators and audiences." 7 In that sense, the characteristics of VCR speech resemble more closely the print media than broadcasting. The VCR has the potential, the Federal Communications Commission ("FCC") concludes, "to become the 'elec-tronic handbill[]' or indeed even the electronic newspaper of the future." ' Technological change blurs the distinctions that produced constitutional standards that vary with the media. Without judicial articulation of a first amendment standard for VCR technology, the daily exercise of expression rights remains subject to the whims of local regulation. Because the VCR medium parallels the print media closely, it warrants the same level of constitutional protection. Arguments currently favoring restriction are particularly weak in the context of VCR use. This use, even in its infancy, has turned a monopolistic medium into a widely varied marketplace of ideas. The first amendment's challenge is to remain relevant in this new marketplace.
I. REVIVING CONTENT REGULATION

A. A History of Obscenity
X-rated video cassettes mark the latest chapter in the muddled law of obscenity regulation. 9 This regulation is largely a product of the last century. 10 Pressured by late nineteenth-century moral crusaders, courts
I Inquiry into Section 73.1910 of the Commission's Rules and Regulations Concerning the General Fairness Doctrine Obligations of Broadcast Licensees, 102 F.C.C.2d 143, 214 (1985) [hereinafter Inquiry].
Obscenity law is mired in subjectivity. Justice Stewart captured this uncertainty when he conceded that while he was unable to define obscenity, "I know it when I see it." Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) 
1981).
10 All the American colonies made blasphemy a crime by statute, "but sexual materials not having an antireligious aspect were left generally untouched." F. The first amendment was the product of a robust, not a prudish, age . This was the age when Benjamin Franklin wrote his "Advice to a Young Man in Choosing a Mistress . . . " When the United States became a nation, none of the fathers of the country were any more concerned than Franklin with the question of pornography. John Quincy Adams had a strongly puritanical bent for a man of his literary interests, and even he wrote of Tom Jones that it was "'one of the best novels in the language'."
SCHAUER, THE LAW OF
• . . The Anthony Comstocks, the Thomas Bowdlers and Victorian hypocrisy-the predecessors of our present obscenity laws-had yet to come upon the stage.
Id. at 132-22 (Douglas, J., dissenting) (citations omitted). Vermont passed the nation's first obscenity statute in 1821, providing that "if any persons shall hereafter print, publish or vend any lewd or obscene book, picture or print, on conviction . . . [they] shall be sentenced to pay a fine not exceeding two hundred dollars." 1824 Vt. Laws ch.
embraced the obscenity standard set out in Regina v. Hicklin. 11 This definition focuses on whether the material in question would tend to "deprave and corrupt those whose minds are open to such immoral influences, and into whose hands a publication of this sort may fall." 1 2
That standard shaped obscenity regulation until the Court's modern effort to craft a workable guideline." 3 Facing the obscenity issue directly in Roth v. United States,' the Court determined that the first amendment's history did not compel protection of obscenity. 5 The contemporary yardstick of obscenity was enunciated in a 1973 ruling, Miller v. California. 6 Miller requires the court to consider:
(a) whether "the average person, applying contemporary community standards" would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.1
While the Miller test provides a measure against which obscenity is assessed,' there is little agreement on what the measure means.' 9 Obscenity regulation is most likely to be endorsed when it "protect[s] children and . . . the sensibilities of unwilling viewers." ' 20 Given its uncer-XXXII, no. 1, § 23, cited in F. SCHAUER, supra, at 10. Although there was a proliferation of such legislation prior to the Civil War, there were few prosecutions. Id. '$ See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (defining its "fighting words" doctrine, the Court included the "lewd and obscene" in classes of speech that warrant no protection). 19 See Pope v. Illinois, 107 S. Ct. 1918 Ct. , 1923 Ct. (1987 (Scalia, J., concurring) ("[I]t is quite impossible to come to an objective assessment of (at least) literary or artistic value, there being many accomplished people who have found literature in Dada, and art in the replication of a soup can. .... All of today's opinions, I suggest, display the need for reexamination of Miller."). 20 Id. at 1930 (Stevens, J., dissenting).
[Vol. 136:1263 tainty, this beneficent use of the Miller standard is most likely to garner judicial approval. The Court remains sympathetic to obscenity regulation aimed at protecting community standards. In Miller's companion case, Paris Adult Theater I v. Slaton, 2 1 it recognized the government interest in this protection-"the total community environment, the tone of commerce in the great city centers and, possibly, the public safety itself." 2 2 To allow even a discrete public display of obscene material grants an individual the right to "'affect the world about the rest of us, and to impinge on other privacies'." '2 On the premise that municipal efforts "to preserve the quality of urban life . . . must be accorded high respect," ' 24 the Supreme Court has allowed both the dispersion of and the concentration of adult movie theaters. 25 These zoning provisions are justified by the deleterious "secondary effects of such theaters on the surrounding community." 2 6 In City of Renton v. Playtime Theatres, Inc., 217 Justice Rehnquist characterized the restriction of theater location as "preserving the quality of life in the community at large." 28 Over an objection that this content-based regulation represents a "drastic departure" from first amendment principles, 2 " the Miller test has supported regulation aimed at preserving community standards.
There is greater unanimity in support of regulation limiting minors' access to sexually-explicit materials. Writing for a unanimous court in Ginsberg v. New York, 30 Justice Brennan noted that even in the invasion of protected freedoms, "'the power of the state to control the conduct of children reaches beyond the scope of its authority over 21 25 Compare Young, 427 U.S. at 58-61 (upholding Detroit "Anti-Skid Row" ordinance's prohibition of location of adult theaters within 1,000 feet of any two other "regulated uses" or 500 feet of a residential area) with City of Renton v. Playtime Theatres, Inc., 106 S. Ct. 925, 931 (1986) (upholding municipal ordinance effectively limiting adult movie theaters to an area constituting five percent of city space).
26 Renton, 106 S. Ct. at 929; see also Young, 427 U.S. at 54 n.6 (Detroit's ordinance grouped adult theaters with "some uses which, because of their very nature, are recognized as having . . . a deleterious effect upon the adjacent areas. Special regulation of these uses is necessary to insure that these adverse effects will not contribute to the blighting or downgrading of the surrounding neighborhood.").
27 106 S. Ct. 925 (1986).
28 Id. at 932.
29 Young, 427 U.S. at 84 (Stewart, J., dissenting); see also Renton, 106 S. Ct. at 937 (Brennan, J., dissenting) (noting a paucity of evidence that adult theaters will lead to the "secondary effects" on which the majority bases its decision).
30 390 U.S. 629 (1968).
adults'." ' 31 The state's "independent interest in the well-being of its youth" 2 provided a sufficient basis in Ginsberg for the statutory proscription of the sale of a nonobscene "girlie" magazine to a sixteenyear-old patron. 3 In a 1982 decision, the Court stated that this interest entitled the states to "greater leeway in the regulation of pornographic depictions of children." 4 The Court has been sympathetic to the exclusion of children from the production and display of sexual material even when the material falls short of the obscenity standard.
This concern is evident in the limited prosecutorial activity the Meese Commission deemed "striking underenforcement." 35 Currently, federal enforcement focuses primarily on child pornography., While the Commission took heart in local initiatives, the investigation found such prosecutorial diligence to be the exception.1 7 The Commissioners reported a reluctance to proceed with obscenity actions. Federal prosecutions were rare in districts encompassing the major production centers for most explicit material. 8 
B. The Current Mood
The Meese Commission
The Meese Commission seeks to reshape this reality through greater content regulation. Concern that technological advances altered pornography was one impetus for the Meese Commission's formation. 43 Innovations "such as cable television and video cassette recorders" make pornography "available at home to anyone-regardless of age-at the mere touch of a button." 4 4 The Commissioners were charged with a search for solutions to problems associated with pornography. The year-long investigation concluded that greater regulation is needed because, more than at any other time, "we live in a society unquestionably pervaded by sexual explicitness."' 5 The Commission was unequivocal in its conclusion that this proliferation is harmful. At the very least, the Commission concluded that the "predominant" use of "standard pornography. . . is as a masturbatory aid."' 6 Pornography's deleterious effects were scaled according to content. The Commission's review of social science literature led to the "unanimous" conclusion that substantial exposure to sexually violent material "bears a causal relationship to antisocial acts of sexual violence."' 7 Exposure to nonviolent "degrading' ' 8 material leads to "effects similar to although not as extensive as that involved with violent material.' 59 Implementation of these recommendations would signal a new era of content regulation.
The Radical Feminist Response
The radical feminist "civil rights" movement, a hybrid of the 1980s, is a new factor in the obscenity debate. Radical feminist theory shifts the focus of obscenity regulation. Rather than protection of the community's moral fiber, the theory focuses on protection from physical harm as a justification for pornography regulation. 6 harm to the distribution of sexually explicit material, this response proposes a new regulatory scheme that coordinates' prosecutorial and private civil enforcement.
Andrea Dworkin and Catherine MacKinnon outline the radical feminist attack on pornography. From this perspective, pornography "institutionalizes the sexuality of male supremacy, fusing the erotization of dominance and submission with the social construction of male and female." 6 1 For its "overwhelmingly" male audiences, 6 2 pornography eroticizes violence against women. Pornography's portrayal of women is defined by "its view of what men want sexually, such that acts of rape, battery, sexual harassment, prostitution, and sexual abuse of children become acts of sexual equality." 6 " MacKinnon insists that this is no harmless fantasy, but rather that pornography provides the stimulus for sexual assault. Pornography does more than mirror people's perceptions-"It moves them." 4 Attitudes depicted in the media "are lived out, circumscribing the status of half the population." 5 MacKinnon and Dworkin have proposed a model ordinance that features a broad prohibition of pornography." Adopting the model with few changes, the Indianapolis City Council defined pornography broadly to incorporate sexually explicit material depicting women in anything less than a role of equality. 6 
72
If a procedure could be devised that provided for some preliminary determination by a judge or magistrate that the suit was plausible before the complaint was allowed to be filed, our fears would evaporate, and with such a procedure we believe that civil remedies available to a wide range of people ought seriously to be contemplated. Id. at 395 (emphasis omitted). [Vol. 136:1263 are part of the "disturbing rebirth of censorship in the United States."1 74 This pressure follows the VCR's evolution as the medium of choice for the pornography market.
7 5 As X-rated videos increase in popularity, the suburban video store will feature everything from Disney animations to X-rated features. Opponents allege that explicit materials are "creeping into the mainstream. ' Media watch groups are prodding prosecutors to action. The FCC's first radio obscenity investigation in nine years coincided with pressure exerted by media watch groups for more assertive regulation. See Davis, supra note 37, at 44, col. 1. The investigation resulted in a warning to Philadelphia radio station WYSP-FM for "indecent" 78 Lindsey, supra note 42, at B14, col. 3 (quoting Jane Miller, Minneapolis' Pornography Research Center).
7 See, e.g., Child's Play, TiME, June 1, 1987, at 31, 31 (The increased availability of cassettes depicting graphic violence has prompted legislative demands for ratings and age restrictions comparable to those in motion picture cinemas.); Nordheimer, supra note 2 (Local organizations and state legislators seek to prevent minors from buying or renting violent tapes by imposing ratings and age restrictions.).
These efforts reflect broader concerns over the availability of pornography to mi- prosecutions aimed at videotape distributors."' Stepped-up federal prosecution" 9 is evident in the use of racketeering indictments against video store proprietors. 80 Local authorities resort to more subtle pressure."' These less sophisticated enforcement measures can reach conventional Hollywood fare well outside the boundaries of obscenity law. 2 The Miller doctrine creates an incentive to bring legal action as a means of shaping community standards. 8 The prosecutions have been effective: both local and national video distributors have responded by withdrawing from the adult market. 8 " This contraction of first amendment rights occurs without a judicial articulation of the constitutional rights to be afforded this medium. As yet, the courts have failed to assess the VCR 8 Videotape distributors and video-shop owners have faced obscenity prosecutions in Ohio, Alabama, Arizona, and Florida. See Cieply, supra note 75, at 20D, col. 83 Proponents of obscenity laws claim that failure to bring actions against videotape distributors "in the good part of town" usurps more conventional obscenity actions. Defendants argue successfully that their cases create an unfair double standard when the community tolerates comparable material in "mainstream" video stores. See Cieply, supra note 75, at 20D, col. 3.
84 Both the nation's largest video wholesale distributor and franchise chain have dropped adult material. Many video store owners in North Carolina and Phoenix, Arizona dropped X-rated cassettes in the wake of vigorous prosecutions. See id.
[Vol. 136:1263 as an expressive innovation.
II. TECHNOLOGICAL CHANGE AND BROADCAST SPEECH
The VCR's appearance on the market coincides with other technological change that undermines the foundations of traditional broadcast regulation. Cable television service 85 has altered the nature of broadcast regulation. That regulation is premised on a belief that differences inherent in broadcast speech allow for greater intervention than is allowed with the print media." 6 The fairness doctrine 7 and the prohibition of nonobscene "indecent" speech 8 represent content regulation that would be unconstitutional in a nonbroadcast forum. 8 9 Cable is one force requiring regulators "to reconsider First Amendment principles that were developed for another market." 9 0 This reassessment is an important prelude to a consideration of constitutional rights in VCR use. Cable shares with the VCR the use of the television screen. Yet each alters the medium fundamentally. The VCR furthers this change in the market. 88 See L. POWE, AMERICAN BROADCASTING AND THE FIRST AMENDMENT 3 (1987) (Because radio "looked different and frivolous," it was subjected to a different form of regulation that has persisted for over half a century.).
87
The fairness doctrine, as developed by the Commission, places a two part obligation upon broadcast licensees. First, broadcasters have an affirmative obligation to cover vitally important controversial issues of interest in their communities. Second, they are obligated to provide a reasonable opportunity for the presentation of contrasting viewpoints on those controversial issues of public importance that are covered.
See In re Complaint of Syracuse Peace Council Against Television Station WTVH, 2 F.C.C. Rec. 5043, 5058 n.2 (1987). The requirement initially granted equal access to political candidates. See 47 U.S.C. § 315(a) (1982) . It was incorporated into the Commission's regulations as the obligation "to afford reasonable opportunity for the discussion of conflicting views on issues of public importance." 47 C.F.R. § 73.1910 (1985) .
88 See infra notes 115-48 and accompanying text. 88 See Syracuse Peace Council, 2 F.C.C. Rec. at 5057 ("Under a traditional First Amendment analysis, the type of governmental intrusion inherent in the fairness doctrine would not be tolerated if it were applied to the print media." (citation omitted)); L. POWE, supra note 86, at 200 (Early Supreme Court decisions on the fairness doctrine upheld regulation "that would be inconceivable-and unconstitutional-if applied to the print medium.").
80 Syracuse Peace Council, 2 F.C.C. Rec. at 5054.
A. Diminishing Scarcity and the Fairness Doctrine
Scarcity in the broadcast spectrum is the "cornerstone" of the fairness doctrine. 91 ' Free exclusive use of the limited broadcasting spectrum has been accompanied by a lower threshold of first amendment protection. "Unlike other modes of expression, radio inherently is not available to all," 9 the Supreme Court concluded in 1943. "That is its unique characteristic, and that is why, unlike other modes of expression, it is subject to governmental regulation." 9 " In exchange for granting a part of this limited spectrum, the fairness doctrine guaranteed fair use of the resource as a public forum. In 1949, the FCC delineated the fairness doctrine to safeguard the public's right to presentation of "different attitudes and viewpoints concerning . . . vital and often controversial issues . . . ."" The scarcity argument emphasizes that "[i]t is the right of viewers and listeners, not the right of the broadcasters, which is paramount." ' 9 5 With the free grant of the public domain comes a public responsibility.
Continuing belief in this scarcity rationale has been the foundation of the fairness doctrine's ongoing validity. This scarcity was prominent in the Supreme Court's affirmance of the doctrine in Red Lion Broadcasting Co. v. Federal Communications Commission. 6 When potential broadcasters outnumber available frequencies, "it is idle to posit an unabridgeable First Amendment right to broadcast comparable to the right of every individual to speak, write or publish. ' Hearings] (testimony of Laurence Gold, AFL-CIO Special Counsel) ("Over the years trade unions have found that the fairness doctrine, though feeble, is the best hope of assuring that commercial television and radio stations air labor's side of controversial issues of the day, most particularly collective bargaining disputes and other matters concerning workers' rights."); see id. at 191 (testimony of Susan Kokinda, Lyndon Larouche Campaign Washington representative) ("The control exerted by the Manhattan-based major networks can and does lead to the actual suppression of important political and social viewpoints which are not approved of by the network hierarchy, and the East Coast financial interests they represent.").
96 395 U.S. 367 (1969).
with obligations to present those views and voices which are representative of his community .. . ."" The fairness doctrine obligation remains distinctive to the broadcast medium. The Supreme Court has refused to extend the doctrine to the print media, 9" political advertising,' 00 or public utilities. 101 In 1974, the FCC reaffirmed the fairness doctrine, concluding that "the problem of scarcity is still very much with us ... ."102 Into the 1980s, the Court has held that the broadcast licensee is "'granted the free and exclusive use of a limited and valua- 105 See, e.g., L. PowE, supra note 86, at 208 ("Outside the legal literature, the belief in scarcity exists-or at least the assertion of scarcity exists-because those who wish to continue broadcast regulation believe that it must exist; otherwise, broadcasters could not be controlled by the government.").
'0 In re Complaint of Syracuse Peace Council Against Television Station WTVH, 2 F.C.C. Rec. 5043, 5047 (1987) . 17 The FCC endorsed its 1985 finding that "the interest of the public in viewpoint diversity is fully served by the multiplicity of voices in the marketplace today." Syracuse Peace Council, 2 F.C.C. Rec. at 5051 (citing Inquiry, supra note 8, at 147). From 1950 to 1983, the number of television and radio stations increased 1100% and 300% respectively. See Notice of Inquiry, 49 Fed. Reg. 20,317, 20,323 (1984) . Nationwide, there are 1315 television stations and 10,128 radio stations; 96% of the public has access to five or more television stations. See Syracuse Peace Council, 2 F.C.C. Rec. at 5051. This growth and the development of "new electronic information technologies," the FCC concluded in 1985, "provides the public with suitable access so as to render the fairness doctrine unnecessary." Inquiry, supra note 8, at 197. ments belie Justice Frankfurter's determination that the "spectrum simply is not large enough to accommodate everybody."' ' Today, there is "no inherent shortage of spectrum capacity from the technological point of view."' ' 9 A broadcaster's financial considerations, rather than the availability of channels, determine entry into the market." 0 Noting that the scarcity rationale, in itself, was always a tenuous basis for regulation,"' the Commission also pointed to the doctrine's chilling effect" 2 and overbreadth as reasons for its destruction."' Cable television set the stage for the FCC's first recognition that "full First Amendment protections against content regulation should apply equally to the electronic and the printed press.""'
B. Cable Television and Indecent Speech: The Tolerant Forum
Cable television's avoidance of indecent content regulation is a second development important to VCR technology. Important parallels underlie this development: cable, like the VCR, broadened the viewer's choice and was met with efforts to restrict that choice. The Meese Commission concluded that cable's fare "is often substantially more sexually explicit than anything that would be available on broadcast television."" ' 5 Not all of this selection is welcomed. Media watch groups seek to reverse this "erosion on TV" that places the nation at a "moral Dunkirk."" 6 Proposed legislative bans set proscriptions that reach speech that is not obscene but could be termed "indecent. This argument has not prevailed because of two weaknesses in the Pacifica precedent. First, the Supreme Court plurality opinion emphasized that the ruling is highly fact-specific.'' Second, other critics point to the incongruity of labeling a radio broadcast as intrusive, thus creating an artificial basis on which to differentiate broadcasting from other The fact-specific basis of the Pacifica holding is seen in the importance of the midday timing of the monologue's broadcast to the outcome; a late-evening presentation, when fewer children are awake, could have produced a different outcome. 
C. Cable's Impact on Broadcast Speech
Cable has reshaped the judicial view of broadcast expression by establishing the context into which the VCR has been introduced. Traditionally, courts have operated from the premise that "it is broadcasting that has received the most limited First Amendment protection." '4 9 Although cable television employs the television screen-as does the VCR-cable has transformed the process of receiving broadcast information into a process more similar to the print media.1 50 Cable broadens choice beyond the limited broadcast spectrum and enhances viewer control. The VCR has further blurred the lines between the various media and has helped erode the constitutional distinctiveness of broadcast speech. The FCC recognized this development for the first time in the 1987 Syracuse Peace Council case, concluding that "full first amendment protections against content regulation should apply equally to the electronic and printed press." '' 145 See Comment, supra note 115, at 144 n.14:
There are several forms of lockout devices. The simplest is a small metal box with a key that, when attached to the cable wire feeding into the television, can block out a specific channel. Another device involves a computer chip that enables the subscriber to punch in a code specifying the channel and the amount of time for which it is to be blocked out.
Id.
14 See Cruz, 755 F.2d at 1420.
147 See G. SHAPIRO 
III. THE VCR AND THE FIRST AMENDMENT
The rapidity of the VCR's introduction to the entertainment market has not been matched by a corresponding reinterpretation of constitutional doctrine. Because the recorder subsumes many forms of expression, all media are influenced by its presence. The VCR's importance extends beyond entertainment to the commercial and political arenas. Despite this impact, the judiciary has considered only indirectly the first amendment rights in videotape distribution. These cases have addressed the constitutionality of obscenity statutes and search warrants, as well as the extent of privacy rights in VCR use. Although videotapes constitute an important form of speech in the 1980s, the VCR operates in a constitutional vacuum. Unlike cable, broadcast television, or the print media, there is no judicial articulation of what first amendment rights are indigenous to VCR use.
A. The VCR's Impact
The VCR quickly has become a communications staple. 52 Its sudden presence in close to half the nation's households. 53 alters aspects of every entertainment medium. This realignment is one of the VCR's two primary influences on the entertainment industry. For example, television networks, straining from cable and independent competition, face advertisers nervous that their commercial messages are being "zap- The VCR has even restructured the presentation of pornography. While catering primarily to standard motion picture fare, the typical video store includes more explicit fare rated from R to X, and "a range of even more sexually explicit material is available, not dissimilar to what might be shown in an 'adults only' theater." ' 1 58 As the VCR becomes "the dominant mode of presentation of non-still [pornographic] material,"" 9 it decimates other pornography markets. 6 To varying degrees, the VCR's repercussions are felt in every form of entertainment expression.
The VCR has had an even more pronounced impact on the communications industry through its capacity to expand electronic speech to realms previously ignored by broadcasters. This impact is felt in entertainment because of the VCR's great potential for "narrowcasting"-providing programming for smaller, distinctive audiences. Video 1984, at D1, col. 3, D8, col. 6. James Spaeth, General Foods Corporation General Manager of Strategic Planning and Research, expressed concern about the effectiveness of TV ads, given the projected growth in the VCR market. See id. Television executives respond that the VCR, in fact, enhances network audiences. A survey conducted for the three major networks found that two-thirds of viewers watching recorded programs did not skip commercials. '17 There are 300,000 VCRs in private hands in Poland. An active underground market features banned productions and news commentary. An opposition spokesman predicts that "video techniques will be the most important and most useful weapon in our hands this year, and within a few years, we will work mostly in this area. The possibilities for free expression in video are unlimited in Poland." Polish Opposition Exploits VCR's, Wash. Post, Mar. 12, 1986, at Al, col. 1, A24, col. Al, col. 1, Al, col. 1. Growing concern about the spread of Western videos prompted the Russian Republic, the largest of the Soviet Union's 15 states, to enact legislation making the production or distribution of films propagating "the cult of violence and cruelty" a criminal offense subject to a maximum of two years in prison. Soviet Moves Against Videos Spreading "Cult of Violence" N.Y. Times, Sept. 7, 1986, at A10, col. 6, A10, col. 6.
175 Opponents of the Shah of Iran smuggled video tapes of the Ayatollah Khomeini to bond the devout. Today, "counterrevolutionary" tapes are secretly exchanged as relief from the regime's discipline. See Price, supra note 7, at 28, col. 2. 185 Gayety Theatres, 719 F.2d at 1552.
[Vol. 136:1263 ally sound when it "merely penalize[s] past conduct" consistent with the Miller standard; 1 8 this outcome punishes the few who abuse rights of speech "after they break the law [rather] than to throttle them and all others beforehand." 1 8 VCR technology is given this basic level of first amendment protection. 8 8 Beyond this minimal threshold, local regulation is subjected to limited first amendment review. The Ninth Circuit declined to attach constitutional significance to the alleged chilling effect generated by one Arizona County Attorney's announcement that the state's obscenity statute 89 would be enforced vigorously. 90 The court termed the removal of adult materials from eighty percent of the area's video stores in the wake of the announcement misguided: "Any chilling effect that may have been based on an incorrect understanding of the law is not constitutionally cognizable. 188 The proscription against prior restraints is a fundamental precept of first amendment jurisprudence. See Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 559 (1976) ("[P]rior restraints on speech and publication are the most serious and the least tolerable infringement on First Amendment rights."); Near v. Minnesota, 283 U.S. 697, 713 (1931) (noting that in "determining the extent of the constitutional protection, it has been generally, if not universally, considered that it is the chief purpose of the guaranty [of liberty of the press] to prevent previous restraints upon publication" affairs close to the boundary of proscribed activity necessarily incur some risks." ' 194 This highly restrictive interpretation is representative of the VCR's limited first amendment protection.
Search Warrants
In cases involving search warrants that include video cassettes, the courts similarly have declined to extend special protection. Considering the search of a video store, Justice Rehnquist ruled that a warrant application authorizing the seizure of video cassettes "presumptively protected by the First Amendment should be evaluated under the same standard of probable cause used to review warrant applications generally." ' 195 Rejecting a higher standard of review adopted by the New York Court of Appeals, 96 Justice Rehnquist deemed "the requirement that the magistrate determine probable cause" to be an adequate "means of safeguarding First Amendment interests.' 9 7 More recently, the Fourth Circuit affirmed that the fourth amendment adequately restricts government officials "engaging in a paradigmatic 'fishing expedition'." 1 9 8 The court found that grand jury subpoenas served on two video distributors-requiring a copy of each video depicting an individual engaged in sexually explicit conduct-cut too broadly into constitutionally protected speech.' 99 While not a prior restraint, the subpoenas exerted such a heavy cost on the video distributors that they amounted to an "unreasonable and oppressive" strategy. 00 Videotapes are guaranteed at least this low threshold of first amendment rights in the search warrant context. Outside the home, however, the privacy right did not apply to render void an ordinance requiring that booths with coin-operated video recorders in adult oriented establishments be visible from a common area on the premises. Even assuming a theater owner could assert a constitutional privacy right of patrons, this right would not encompass "some kind of right to masturbate themselves and others in the seclusion of these booths."
Privacy Rights and the VCR
21 Moreover, the court in United States v. Andersson 2 ' emphasized that even if the appellant could claim a right to possess child pornography in his home, that right did not include acquiring or providing such material for private use. 215 The Andersson court went on to suggest that the state's interest in regulating child pornography "may well extend into the private home. 
Conclusion
Constitutional protection of videotape distribution can depend largely on the location of the tapes. The inevitably skewed result is the product of the limited protection afforded VCR technology. While the Supreme Court has "long recognized that each medium of expression presents special First Amendment problems sideration to the VCR's distinctive operation. Now that the VCR has become a primary source of information, the time is ripe for this consideration.
IV. A PROPOSED STANDARD
The VCR medium's extensive use dictates that it should be afforded the highest level of first amendment protection. The recorder represents the melding of the print and broadcast media. This status undermines arguments that would support restrictions. First, the censorship of "harmful" ideas violates the first amendment's tradition. Courts have remained true to that tradition by rejecting the radical feminist response. The videotape market vindicates that rejection by identifying an active female market for pornography. Second, the VCR is a private medium. Its primary household use provides a context for heightened constitutional protection. Third, within this context the rationales for broadcast regulation fail. The videotape has become the twentieth-century handbill. It is now integral to all forms of expression. If the first amendment is to continue to protect "speech," it must adapt to this reality.
A. The VCR and Harmful Ideas
There is considerable doubt whether sexually explicit videotapes-the target of censorship efforts-contain "harmful" ideas. The alleged link between pornography and sexual assault is the core of the radical feminist argument. This link is highly tenuous. Social science research suggests that a plethora of factors other than pornography contribute to violent crime. For example, there is no uniform correlation between the availability of sexual magazines and rape incidence. In one survey of the 50 states and the District of Columbia, which purported to find a statistically significant correlation between consumption of pornography and rape rates, Utah ranked 51st in a sex magazine circulation index but 25th in rape incidence. Missouri was 49th in availability of explicit magazines but 18th in frequency of rape. By contrast, New Hampshire was 44th in its rape rate but 9th in availability of sex magazines. See Lynn, supra note 44, at 93-94. Another study found that the circulation of outdoors magazines-such as Field and Stream-"has a greater correlation with rape rates than the presence of adult theaters." Id. at 95.
220 Two Commissioners-Ellen Levine, a journalist, and Dr. Judith Becker, a behavioral scientist-issued a dissenting statement on July 19, 1986:
[I]t is essential to state that the social science research has not been designed to evaluate the relationship between exposure to pornography and the commission of sexual crimes; therefore efforts to tease the current data into proof of a causal link between these acts simply cannot be accepted. Furthermore, social science does not speak to harm, on which this Commission report focuses. Social science research speaks of a relationship among variables or effects that can be positive or negative. The harm may be confined to merely involuntary exposure to offensive speech. 228 The first amendment often acts as a harbor for discord. The danger of antisocial activity did not diminish first amendment protection of advocacy by armed Klansmen of revenge against public officials 229 nor of student radical challenges to "take the fucking street." 23 0 If these cases did not provide a sufficient threat of lawlessness to justify restriction of speech, no research points sufficiently to harms directly linked to pornography. The radical feminist position manifests how a denial of free speech "to engineer social change" favoring one segment of the population "erodes the freedoms of all." 2 3 The evolution of the videotape market reveals that restriction of pornography distribution would limit rights that women exercise through VCR technology. A feminist anticensorship group, in a Seventh Circuit amicus brief, indicated that "[r]ich fantasy imagery allows us to experience in imagination ways of being we may not wish to experience in real life." 2 M 2 The VCR gives this fantasy a discreet forum. 2 3 Consequently, women comprise a significant market for sexually explicit tapes. 2 ' To exploit this market, some companies now produce adult videos tailored to a female audience. 23 5 Any effort to curtail erotica, some feminists assert, "'delegitimates and makes socially invisible women who find sexually explicit images... erotic, liberating or educational'." ' 6 Consequently, antipornography ordinances constitute restriction rather than liberation, in that they constrain a woman's right under the first amendment to watch what she wishes on her VCR.
B. The Private Medium
More than that of any other electronic medium, the VCR's popularity thrives on privacy, The recorder allows private choice to determine what appears on the television screen; viewing material is chosen individually, not by an intermediary. Use is private and unobtrusive; it occurs primarily in private homes. To that extent, the VCR viewer is in much the same position as Mr. Stanley. Whatever their content, she enjoys her videotapes in a private domain recognized as beyond state regulation.
Legislative support of such privacy rights goes well beyond the narrow reading of Stanley v. Georgia. 23 1 State constitutions and statutes recognize explicitly an individual's inalienable right to privacy. 238 The Privacy Act of 1974239 sets the standard for compilation of personal information by the federal government and establishes procedures for access to that information. This protection extends to new communication technology. State legislators have proscribed the use of cable's two-way capacity to eavesdrop on subscriber residences. 240 Beyond the formal legislative level, lawmakers remain conscious of privacy concerns. These concerns were central to the forces that led to the rejection of Judge Robert Bork's appointment to the Supreme Court. 24 ' 1 This recognition of the "right to be let alone" 242 can serve as a foundation for the constitutional protection of videotape viewing.
The viewer privacy inherent in the medium lends credence to a dissenting theory running through the post-Stanley privacy decisions. The right to enjoy material in private is meaningless without a concurrent right to acquire information. One federal district court reasoned that if an individual has a right to receive and possess obscene material, "then someone must have the right to deliver it to him." ' 2 43 Likewise, Justice Blackmun, dissenting in the same case on review, concluded that the right to possess "is hollow indeed" without the right to carry it outside the home. [does not] change[] when individuals . . . receive ideas from the electronic media instead of the print media." ' 24 5 The VCR's immense popularity derives, in part, from the privacy of its predominant use. This use should shape the resulting first amendment standard.
C. The Twentieth-Century Handbill
First amendment analysis must account for the VCR's status as more than a variation of television. VCR technology does not lend itself to the scarcity and intrusion justifications given for the regulation of broadcast content. The scarcity rationale is inappropriate: "choice in video cassette programming is completely determined by what the consumer is willing to spend for software." 4 " Like the cable viewer, the VCR user makes an affirmative content choice; the risk of offending an unwilling viewer is minimal. 247 Like the cable audience, the fragmented VCR audience is not subject to a pervasive and intrusive signal; there is no captive audience. 24 VCR viewing does not constitute interstate communication by wire or radio, the jurisdictional precondition for FCC regulation. 24 9 VCR technology produces speech that is unique in the electronic media.
The videotape currently plays a prominent role in communication. It has allowed both viewer and speaker to exert unprecedented control over the powerful television medium. One can now reach the other without a broadcast intermediary. This allows for personal communication never achieved through national broadcasting. In entertainment programming, videotape producers take advantage of this characteristic by "narrowcasting. ' 250 In organizational communications, the videotape emerges as a more powerful newsletter. 2 51 Videotapes even have a role to play in government: they have been used to describe the legislative process, 252 The VCR also has expanded the marketplace of ideas. It has filled voids that broadcast speech overlooked by serving discrete interests that had been neglected. 2 55 The videotape industry warrants broad first amendment protection because it has become an important information medium. In that respect, a videotape is much like a book. Similar legal protection may prompt recognition that ours is becoming a video-dominated society. 2 56 The speakers understand this. Political campaigns are "changing to accommodate the way people are now getting their information. ' 255 For example, the videotape market has spurred the production of animated movies, which had declined because of high production costs. The home viewing market prompted Walt Disney productions to accelerate its animated movie production schedule from one every three to four years to one every 18 months. See Harmetz, supra note 161, at 19, col. 1.
25 Even the harshest critics of this trend recognize its historical significance. See, e.g., A. BLOOM, THE CLOSING OF THE AMERICAN MIND 59 (1987) ("With great subtlety and energy, television enters not only the room, but also the tastes of old and young alike, appealing to the immediately pleasant and subverting whatever does not conform to it. Nietzsche said the newspaper had replaced the prayer in the life of the modern bourgeois, meaning that the busy, the cheap, the ephemeral, had usurped all that remained of the eternal in his daily life. Now television has replaced the newspaper."); see also of the first amendment is to educate so that citizens may "understand the issues which bear upon our common life.").
serve its function in a new milieu. Failure to acknowledge technological reality could render the first amendment obsolete.
CONCLUSION
The VCR does not fit traditional broadcasting regulation designed for television and radio, because it resembles the print media more closely. The VCR is more than a television or movie screen; the video cassette also acts as a how-to manual, an advertising supplement, and a political leaflet. Although it employs broadcast technology, the VCR lacks those elements that historically restricted broadcasters' first amendment rights. The video cassette neither makes use of a limited airwave spectrum, nor is it a pervasive influence intruding on unwilling viewers. The waning of the fairness doctrine and enhanced first amendment protection of cable television indicate that the constitutional protection of broadcast media is moving closer to print standards. The VCR furthers this transition. Its low production costs and its versatility make the recorder an important information source, one that offers the possibility of communication through television without a middleman in the form of a network, broadcast licensee, or cable company. 2 60 This versatility, combined with the VCR's predominantly private use, should qualify the VCR and its storage medium, the videotape, with the constitutional protections of the print media. The VCR warrants such broad protection because it marks a triumph for the marketplace of ideas. That triumph is one the first amendment should nurture.
